
  

 

COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CRO87Mar10/SA2090ct17

In the matter between:

The Competition Commission Applicant

and

Godrich Flour Mills (Pty) Ltd First Respondent

Second Respondent

 

Panel : E Daniels (Presiding Member)
M Mokuena(Tribunal Member)
F Tregenna (Tribunal Member)

Heard on : 01 November 2017

Decided on : 01 November 2017

 

Settlement Agreement

 

The Tribunal hereby confirms the settlement agreement as agreed to and
proposed by the Competition Commission and Godrich Flour Mills (Pty) Ltd
annexed hereto marked “A”.

=<
ms 01 November 2017
Presiding Member Date
Mr Enver Daniels

Concurring: Mrs Medi Mokuena and Prof Fiona Tregenna
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IN THE COMPETITION TRIBUM

 

   a: ISICRIMARIS

In the matier between:

 

|

The Competition Gomimissian

t‘
And |

POPCEIVED MY

 

on 7

|
aPTMe: A ;

ae commas Respondent

 

Godrich Flour Mills (Pty) Lid

  

SEVT(EMENT AGREEMENT IN TERMS OF SECTION 27(1)(d) READ WITH

SECTIONS 68(4}(a\(iti} AND 59 (4) (a) OF THE COMPETITION ACT, 89 OF 4998,

AS AMENDED, BETWEEN THE COMPETITION COMMISSION AND GODRICH

FLOUR MILLS (PTY) LTD, IN RESPECT OF THE CONTRAVENTION OF

SECTION 4(4}(6)() OF THE COMPETITION ACT, 1998.

PREAMBLE

The Competiion Gornmission (‘Gornmission’) and Godtich Flour Mills (Pty) Lid

(‘Godrich") hareby agree that application be made to the Competition Tribunal

(‘Tribunal’) for the confirmation of this Settlement Agreernent as an order of the

Tribunal in terns of section 27(1)(d) read with sections 58(1)(ajGil) and 59(1)(a) of

the Competition Act, 89 of 1988, as amended, in respect of the contravention of

section 4(1)(b)(i) in the milled white maize meal, and section 4(1)(b)(i) and (i) in

relation to the milled white wheat products of the Competition Act, 1998, on the

terms set out befow. /
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For purpases of

1.3

 

 

  Setternent Agreement, thefollowing definitions shed) apply:

sf 1998, as amended;   ion Act, 38“At? Teas

“Bothavilie’ means Bothaville Milling (Pty) Ud t/a Thuso Mills, a

 

company duly incorporated as such if accordancewith the applicable

jaws of the Republic of South Africa, with its principal place of business

at 10" Avenue, incustia Site, Bothaville, Free Stale Provirice;

“BHinkwater Mills” means Blinkwater Mills (Pty) Lid a company duly

incarporated as such in accordance with the applicable laws of the

Republic of South Africa, with its principal place of business af 57

Walter Sisulu St, Middelburg, Mpumalanga;

“Brenner” means Brenner Mills (Pty) Lid, company duly incorporated

as such in accordance with the applicable laws of the Republicof South

Aiea, with fis principal place of business at 980 Park Streel, Arcadia,

Pretoria, Gauteng;

“Carolina As” means Garolina Mills (Pty) Ld, company duly

incorporated as such In accordance with the applicable laws of the

Republic of South Africa, with its principal place of business af 27

Voortrekker Street, Carolina, Mpumalanga:
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1.8

1.10

 

   “LP? means ine Commission's 0 Leniency Policy gazetted im

 

CEE

 

34004 af 2008:Govarnment ©

South Airica, @

 

s the Carmpetition Corimis
  

 

shed in iermns of section 18 of the Act, with its

 

principal place of business at Mulayo Building (Block ©), the DTI

n 4
Campus, 77 Meinijies Street, Sunnyside, Pretorla;

“The Commissioner” means the Commissioner of the Competition

29 of the Act,

 

Commission, appointedin terms of section

“Complaint” means the complaint initiated by the Commissioner in

terms of section 49B(1) of the Act under case nuimber 2007MAR2844

C1S/CRIMar10);

“Egodcarp” means Foodcorp (Pty) Lid, company duly incorporated as

auch in accordance with the applicable laws of the Republic of Scuth

Africa, with its prine of business at 415 Mitchell Street,

 

Pretoria West, Gauteng:

“Godrich” mean Godrich Flour Mills (Pty) Ltd, company duly

incorporated as such in accordance with the applicable laws of the

Republic of South Africa, withits principal place of business at Lanham

Street, Extension Bronkhorstspruif, Mpumalanga Province;
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1.15

1.16

 

 

s Kale! Mita, now Va tsizwe Mills (ty) Lid, oombpany duly

  

applicable faws af the

_ or whose

  

Micdelelourg,

Mourialanga;

“Keyatone’” means Keystone Milling (Pty) Ltd, company duly

with the applicable laws of the

 

incorporated as such in accordance

al 47

 

Republic of South Aftica, with its principal place of business

Lucas Street, Rustenburg, North West Province;

“WYK? means NTK Mills, company duly incorporated as such in

accordance with the applicable laws of the Republic of South Africa,

with fts ptincipal place of business al 84 River Road, Modimole,

Limpopo Province;

“Baramioun?’ means Paramount Mills (Pty) Lid, cormpany duly

incorporated as such in accordance with the applicable laws of the

  Republic

of

South Africa, with Ite principal place af business at 4 Royan
 

Road, Gately East London, Eastern Cape,

“Pioneer” means Pioneer Foods (Pty) Lid, company duly incorporated

ag such in accordance with the applicable laws of the Republic of South
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4.18

1.48

1.20

   

at 32 Markstre

  
  adler? means Premier Foods (Ply) Lic, company duly incorpar

 

such in accordance with ihe ap pla laws of ine Republic of South   

 

4 Joln sando,

 

eof busines

 

Africa, with is princip

Johannesburg, Gauteng;

“Bride” means Pride Milling (Ply) Lid, cornpany duly incorporated as

  
auchin accordance with the applicable laws of the Republic of South

Attica, with fis prinvipal place of business at Ground Floor, Block ©,

Futuram Office Park, 117 Leanchen Avenue, Centurion, Pretoria,

Gauteng;

“Brogress Milling” means Progress Milling (Ply) Lid, company duly

 

incorporated as such in accordance with the applicable Jaws of the

Republic of South Africa, with its principal place of business al No.

20/4 Streei, Industria Polokwane, Limpopo Province;

“Ragpandents” meansall the firms cited in the complaint referral for

ihe milled white maize case andali thosefirms citedin the rnilled white

wheat.

“Tiger” means Tiger Brands Limited, company duly incorporated as

such in accordance with the applicable laws of the Republic of South
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1.25

 

 

S019 William Nicol Drive,

 

Aires, wilh its aringipal ply

   
Bryanston, Johannesburg, Gauteng,

miaans the Commission ang Godrich;

  

means this agreement duly signed and

concluded belweer the Corimission and Gadiich,

“Tribunal” means the Corpetition Tribunal of South Africa, a statutory

body established in terms of section 26 af the Act, with its principal

 

place of business al Mulayo Building (Block C), the DT! Campus, 77

Meinifies Street, Sunnyside, Pretoria, Gauteng,

“AWE” means TWK Milling (Pty) Ltd, company duly incorporated as

stich ity accordance with the applicable laws of the Republic of South

 

at 13 Church Street, Flet

 

Africa, with its principal place of busines

Retief, Mpumalanga Province; and

“Westra” means Westra Milling (Pty) Lid, company duly incorporated

as suchin accordance with the applicable laws of the Republic of South

Africa, with its principal place of business at Stasie Straat, Christiana,

Norihern Cape.
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On or about 14 March 2007, the Gommission initiated a carplaint

inst Tiger, Ploneer, Foodcorp, Pride ard Progress Milling in the
  

 

market for the milling of wheat and while a roiled products for the

of milled wheat and maize products, The

 

fixing of selling pri

initiation was subsequenily arnended and fhe scape of initiation was

axpanded to Include other respondents in the tilling industry, narely

4
stone, Wes Carolina Mills, Brenner,

 

Bothaville, Godrich, TWK, Ke

 

Paramount, NTK, Kalel, Blinkwater Mills and Allern Brothers.

Theinitiation of the complaint was based on information submitted to

tho Commission through its Corporate Leniency Policy, which in terms

thereof, in 2007 the Commission granted immunity to Premier Foods

andto Tiger Brands in 2007, consecutively.

The complaint was with regardto carel activity in the markets for white

 

millet ry and wheat products.

In March 2040, the Commission referred the matter to the Tribunal, for

determination against the above mentionedfirms with the exception of

the Allem Brothers.
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3.4 Tha Commission's i

 

railled maize, the fins mentioned in pat

Aller Brothers), during the period 4999 io 2007 participated in

calling prices anetracing conditions Tot  twhich fixing of th

 

‘were discussed and agreed on,

 

  

i 3.2 Although Godrich dic not implement any af the dec sions taken al the

 

meetings relatingto fixing selling prices of white milled maize products

 

siate itself from decisions iaken '

 

it understands that itsfailure to diss

at these meetings would constifule a cor vtravention of Section 4(1)b)Q)

of the Act.

4, THE WHITE MILLED WHEAT COMPLAINT  
4.4 With regard to the milling of white wheat maize, the Commissions

investigation revealed thatfive firms being, Godiich, Foodcorp, Tiger

Brands, Pioneer ard Premier participated al meetings al which selling

price andtrading conditions of maize and as discussed and agreed as

well as discussions and agreements on market allocations.

4,2 Although Godrich did not implement any of the decisions taken at the

    

 

meetings relating to fixing selling prices and market allocation

agreements of white milled wheat products it understands that its
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tion 4(7)()() and (i) of the Act

 

ADR

nd Milled while wheal products

 

filled white maize product

 

Godrich admits that fn relatian to while milled maize products it haa

sontravened section 4(1)(b)() of the Aci, andin relation fo white milled wheat

it has cortravened section 4(1)(b)(ii) by virtue of what is set out in

 

produc

 

and 4 above,

 

paragrap

FUTURE CONDUCT

6.4 Godrich confirms that is has ceased the conduct referred to above and

agreesto fully cooperate wlth the Commission in the prosecution of the

remaining respondents under the maize complaint referral, This

cooperation includes, but is not limiled fo:

ssian or

 

61-1 Providing documentary evidence, which is In Ks pos:

under ifs contro! concerning the alleged contraventions

contained in the Settlement Agreement, as well as to assist the

Commission in the prosecution of the alleged coniraventions

covered by the Settlement Agreement;

  

  



 

 

 

6.2.3

  

and undertakes fi

conkant of      Prapare and clrculaie

a

statement strigy the

Settlement Agreement to its managers and directors wilhin

 

a     stlement.

 

14 (lourteen) days of the date oF confirmation of this

   
Agreernent as an orderof the Tribunal

Develop, iinplemert and monitor 4 competition law compliance

programine as partof is corporate governance policy, which is

 

designed to ensure that its employees, management, directors

and agenis do not engage in future contraventions of the

Sompetition Act. fn particular, such compliance programme

should include mechanisms for ihe identification, prevention,

defection and monitoring of any contravention of ihe

Gormpetition Ack and

Submit a copy of such cornpliance programme outlined above

to the Commission within 60 daysofthe date of confirmationof

ihe Settlement Agreement as an order of the Tribunal,
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ions 58C)(a)(lid, as read with

apts that i bs

 

section S9(D(a), 59(2) and 59(3) of the Act, Godrich

liable io pay an administrative penalty.prey \

The parties have agreed thal Godrich will pay an adyninistvalive penalty

for the contravention in the milled maize meal in the amount of

R4 354 467,00 (Four Million, Three Hundrect and Fifty Four Thousand,

Four Hundred and Sixty Seven Rand) (“the penalty’) forits participation

in the milled white maize anc white wheat cartel, which is detailed,
 

above.

Godrich will pay the penalty over a period not exceeding 5 years in

monitly instalments of R400,000.00 (One Hundred Thousand Rand)

commencing 7 (seven) days after conflation of the setilement by the

Tribunal, Godrich shall be entitled to pay the full balance owingat any

ime orior to the expiry of the period oF 5 years,| j

‘ue interest in terms of the

 

The administrative penatiy arwunt will ace

provisions of section 80(4) of the Public Finance Management Act 1 of

4999 for any amounis not paid within a year from the date of

confirmation of this settlement by the Tribunal.

    



  

 

75 The penalty and such inter may become payable In ferme af 4.4

scount which & as   
above fiwet be paid into the Cormmission’s bark

    

  

follows:

NAME THE COMPETIION COMMISSION FEE

ACSGOUN]

BANK » ABSA BARK, PRETORIA

AGG NR 1408 764 1778

BRANCH CODE . 632005

PAYMENT REP + 2007MAR2884 ~GODRICH MILLING

§. FULL SND FINAL SETTLEMENT

This Settlement Agreement is entered into in full and final setilement of the

complaints set out in paragraph 3 and 4 above, and upon confirmation as an

order by the Tribunal, concludes all proceedings between the Commission and

Godrich in respect of the conduct contemplated under Gormmission’s cornplalit

referral cases for the milled white wheat and milled white maize,

Hy

Signed at

Acie

weigh!fewe
LEpe™ Ltd

BR2  

 

 

  

on this tA. day of
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sioner: Competition Commi
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